
3WTcfif cfil cfi I .!l1 &I .!l
..:>

Office of the Commissioner
~ '511 Q fl 21, 3r4 31{0Tara I c.. 3-1 I .!l cfrl I &I .!l..:>

Central GST, Appeals Ahmedabad Commissionerate
fl@l Graci, larva mri, 31rslaI$), 31zzrr-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:- 20231264SW000000A167
(efi) ~mslfT/ FileNo. GAPPL/COM/STP/3022/2023-APPEAL/9Jo3 - 03

7fagr int3 f4ai# I
("©') Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-149/2023-24 and 30.11.2023
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Passed By Shri Gyan·Chand Jain, Commissioner (Appeals)

sta Rt f@rial
(4) Date of issue

05.12.2023

Arising out of Order-In-Original No. 107/ST/ONADJ/2022-23 date.d 30.03.2023 passed by

(s-) the Assistant Commissioner, CGST, Division - Himmatnagar, Commissionerate -

Gandhinagar

&141 0cfi ct T efiFIT~f 3TR "9GT /
M/s Dipal Jyotindrakumar Upadhyay, 24/25, Eklingji

('9) Name and Address of the Society, Near ST Work Shop, Motipura, Himmatnagar,

Appellant · Gujarat-383001

i)? rfazsf-sag a siatrsramar? at agser b faff7 aarg ·TT eT
rf@2rattsf#a srzrargdrwrma«aygrwar2, sar fahmeraPase zt amrel

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a#tr 3qra gra a@Rz, 1994 Rt ara fl aagnrutaRpain arrRt
5q-rT# qr we<gm # siafgterur 3ma sfl ra, Taar, far jar(z, zusaPTT,
tfr if#a, sf7atr saa, iz lWT, rf{~: 110001 cm-#~~:-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944
in respecf of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) 4f@a ft gtf #rt sa aft Q.I f.-1 cfi I{, '€!Tri" if fe!1m 'ti 0-s I :i I FC4T 3Fl cfi Iara "4T fcnm
mart( aa? sosrtastd surf if, "4T fcl1m '4iO-s 1-11 l:Z 4T~if~~ fcnm cfil:Z@I~ ?f
"4T fcnffi nssrrtgtmaRrfa trag&z

In case of any loss of goods where the loss occur in transit from. a factory to a
warehouse or to another factory or from one warehouse to~eF~µ_ring the course
of processing of the goods in a warehouse or in storage wb:~tft!.¥~\iii~~artory or in a
warehouse. t::J~;D.;,'~ ..-::-":::1~...1-~<~~r,;& ~-'· ~ \·;,.1,1E ,S "7 {

"' " ,µ,;•· ft !ts;' 2.al
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("©") ma a arz faftg rtr f.i.qffaa +m1 tR:m +m1% fc\f.i4-1101 ii"~~~ +m1 tR:

sqraaRaz#astmRagft ug ar v2gr Raff@a?
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

4,,.,_,
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('cf) atfct+r '3,9 la:rt clTT' '3,9 taa gem h rarr fars4r fezmr fr&sit star it <a
m tci fr ? garf@4 gm, sfh arr -crrfur atrw ratfa #f@fa (i 2) 1998

arr 109 tr fa fu ggt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.

(2) hRk s«are ga (srft ) faraR, 2001 a far 9 h siafa Raf&eqr ieTr<-8 ii" ir
~ii", fflct snksr a #fa z2gr )fa fail cltrf mar a Raap-smr?gr ud zRl sr?gr clTT' cff-cff
4fat a tr 5fa s4a fnr str argy s# arr atar < mt er gflf a siaia arr 35-l ii"
f.:rmftcr fr gnata« htrEt-6at RR fa sf ?lfta1fat

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa nearh arrgtir zam um ara sq n5argts? 200/- #tr rar ft
su zit sgt ia umta srat gtat 1000/- RtRtgar ftq

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

fur sea, arr sgraa green vi i\crr 9)( tlRl ntnf@2awh 7fasft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4hr srra gm sf@Ra, 1944 Rt et 35-ft/35-zh siaf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) sffaa aRaaaargar a srtar Rt sf, sf amatar gr«an, %hr#lr
3eqraa gre4 ui a7a 3Ra~-(fu°m) frpr 2Rra ffa, zrarara 2nd +ITT1f,

agall sar, szaT, ft4T(I, z7ala(-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ntlfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectiv~~y in the form of
crossed bank draft in favour of Asstt. Registar of a branch of /'··· ;·• ~fl1in~te public



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) m s:tr~!ff if 9i{~~~ft efif t11=11ir~r~ t: cTT~~~~r %~ tfiTtf efif rat3rga
it fasr rfgg sr sr #gta gu sf f fa €t #f aaR f znftfa sf«ta
ran7an7felawRt umRa zn hr{trlcITT" 1:l;9'i~~ \lJTclT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. ! lacs fee of Rs.100 /- for each.

(4) rttea sf@f@7n 1970 zr tin)fea Rt g4ft -1 eh zsiafa fufRa Pg garu
near zar per?gr qnfetfa [fa qferat a smear@taRt ua1fats6.50h qr 1rrq

gr«a Rease «stgtra1fez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zr it if@at t firotaaramin-# am: m ~~~~ \ljTc\T i \lf[" tfh:IT
gr«a,hr 3grar greenqi hara srR@Ra nu(f@aw (4raff@r) f.:twf, 1982 #Rftc;t:1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far gr«a, ta sqrt gren qi at# z4a rnnferaw (fez) v@a# nf@ a:rinm %~
ii cfido1.t½i◄I (Demand)vi (Penalty) efif 10%a sataar afarf2 grail, sf@rma q4r
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#Rtscar greensitara a# sia«fa, gfgtafr ft "4-!iif (Duty Demanded) I

( 1) is (Section) l lD % %GRmTTcf um;
(2) far+rha3fee ftaf;
(3) ad%feztitafr 6hagakrrR@t

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) z arr 7fasfnf@2law ahr szi green rerar gr#aw fa(Ra Wm l=!7lT f¾Q; ifQ;

gr«ca # 10% tarr sit sagha awe fa ct IRct W "ctq~~ 10% WfdR in: cfi1" \!\T~ t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penal,t.y-ar.~ in dispute,

• • • " ,,,....~~ !?.ii ;,,····-.
or penalty, where penalty alone 1s m dispute. ...)'":;•,~/':--~\
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F. No. GAPPL/COM/STP/3022/2023

31cflfZt.q mNU/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Dipal Jyotindrakumar Upadhyay,

24/25, Eklingji Society, Near ST Work Shop, Motipura, Himmatnagar, Gujarat-

383001 [hereinafter referred to as "the appellant"] against Order in Original No.

107/ST/OA/ADJ/2022-23 dated 30.03.2023 [hereinafter referred to as "the impugned

order"] passed by the Assistant Commissioner, CGST, Division - Himmatnagar,

Commissionerate - Gandhinagar [hereinafter referred to as "the adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AALPU1657L. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2015-16, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek information, letters dated

29.07.2020, 17.03.2021, 25.03.2021 and summons dated 12.04.2021 were issued to

the appellant calling for the details of services provided during the period. But they

didn't submit any reply. Further, the jurisdictional officers considering the services

provided by the appellant as taxable under Section 65 B (44) ofthe Finance Act, 1994

determined the Service Tax liability for the F.Y. 2015-16 on the basis of value of

'Sales of Services' under Sales/Gross Receipts from Services (Value from ITR) and

Form 26AS for the relevant period as per details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax

No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be
demanded (in Rs.)

1. 2015-16 10,72,823/ 14.5% 1,55,559/

3. The appellant was issued Show Cause Notice No. V/15-65/CGST

HMT/O&A/2021-22 dated 23.04.2021 (in short SCN) proposing to demand and

recover Service Tax amounting to Rs.1,55,559/- under proviso to Section 73 (1) of

Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also

proposed imposition of penalty under Section 77(1) and Section 78 of the Finance

Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

Page 4 of 8
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F. No. GAPPL/COM/STP/3022/2023

e Service Tax demand of Rs.1,55,559/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994.
e Penalty of Rs. 10,000/- was imposed under Section 77(1) of the Finance Act,

1994.
e Penalty of Rs.1,55,559/- was imposed under Section 78(1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:
> Lack of Notice - Assessee has been shifted to Foreign Country from 3 year for

his education and now at his Residential Address the documents were delivered

but the Parents and relatives were unable to understand the same and has not

communicated the same to the Assessee so as he is unable to appear to the

respected authority so kindly give him condonation and allow him to appeal on

merit basis.

> Inadequate Evidence - As no Submission has been made at the Division

Himmatnagar so due to lack of Evidence the Authority is unable to pass the

order on natural justice.

► The Amount has been shown along with ITR by Mistake of the Tax Consultant

and now Income Tax Department will not allow them to correct the same.

6. Personal Hearing in the case was held on 28.11.2023. Shri Chaitanya Shah,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

stated that as per ITR of A.Y. 2015-16 (FY.2014-15), the sales of service is

9,32,275/- which is below the threshold limit. Hence, in F.Y. 2015-16 the benefit of

Rs. 10 lakhs exemption from turnover should be given. Hence, taxable value will be

only Rs.72,623/- only. The benefit of SSI may be granted as per Notification No.

33/2012. He submitted ITR of A.Y. 2015-16 & 2016-17 today itself.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appgalisyhether the demand° «cn, ''?Sc" - 6
Page 5 of 8
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F. No. GAPPL/COM/STP/3022/2023

of service tax amounting to Rs.1,55,559/- confirmed under proviso to Section 73 (1)

of Finance Act, 1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances ofthe case is legal

and proper or otherwise. The demand pertains to the period ofF.Y. 2015-16.

8. Examining the submissions made by the appellant, I find that they are engaged

1n the activity of "Insurance Auxiliary Servicers" as an independent 'Insurance

Surveyors & Loss Assessors/Valuer'. They had provided 'Insurance survey and

valuation of the conveyance' services to the Insurance Companies and Financial

Institutions. During the course of personal hearing, they stated that total value of

service provided during the Financial Year 2014-15 was Rs.9,32,275/- which

remained below to the threshold exemption limit of Rs. IO Lakhs in terms of

Notification No.33/2012-ST. The taxable value in F.Y. 2015-16 was Rs.10,72,823/-,

by extending the said benefit, they are eligible to avail basic exemption limit in F.Y.

2015-16 and they are liable to pay Service Tax on the taxable value ofRs.72,823/-. In

support of their claim they submitted ITR for the FY. 2014-15 & FY. 2016-17,

Form 26AS, P&L Ale, Balance Sheet & certificate of Insurance Surveyors & Loss

Assessors.

10. Now the issue to be decided in the case is grant of benefit of threshold

exemption to the appellant in terms of Notification No. 33/2012-ST dated

20.06.2012. The relevant portion ofthe notification is reproduced below :

Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 33/2012 -Service Tax

New Delhi, the 20th June, 2012
G.S.R. (E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in
supersession of the Government of India in the Ministry of Finance (Department of
Revenue) notification No. 6/2005-Service Tax, dated the 1st March, 2005, published in
the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide G.S.R.
number 140(E), dated the 1 st March, 2005, except as respects things done or omitted
to be done before such supersession, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts taxable services of aggregate
value not exceeding ten lakh rupees in any financial year from the whole of the service
tax leviable thereon under section 66B of the said Finance Act:

Provided that nothing contained in this notification shall apply to,
(i) taxable services provided by a person under a brand name or trade name, whether
registered or not, of another person; or

(ii) such value of taxable services in respect of which service tax shall be paid by such
person and in such manner as specified under sub-section (2) of section 68 of the said
Finance Act read with Serice Tax Rules,1994.

Page 6 of 8
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2. The exemption contained in this notification shall apply subject to the following
conditions, namely:
(i) the provider of taxable service has the option not to avail the exemption contained in
this notification and pay service tax on the taxable services provided by him and such
option, once exercised in a financial year, shall not be withdrawn during the remaining
part of such financial year;
(ii) the provider of taxable service shall not avail the CENVAT credit ofservice tax paid
on any input services, under rule 3 or rule 13 of the CENVAT Credit Rules, 2004
(herein after referred to as the said rules), used for providing the said taxable service,
for which exemption from payment of service tax under this notification is availed of
(iii)the provider of taxable service shall not avail the CENVAT credit under rule 3 of the
said rules, on capital goods received, during the period in which the service provider
avails exemption from payment ofservice tax under this notification;
(iv) the provider of taxable service shall avail the CENVAT credit only on such inputs or
input services received, on or after the date on which the service provider starts paying
service tax, and used for the provision of taxable services for which service tax is
payable;
(v) the provider of taxable service who starts availing exemption under this notification
shall be required to pay an amount equivalent to the CENVAT credit taken by him, if
any, in respect of such inputs lying in stock or in process on the date on which the
provider of taxable service starts availing exemption under this notification;
(vi) the balance of CENVAT credit lying unutilised in the account of the taxable service
provider after deducting the amount referred to in sub-paragraph
(), if any, shall not be utilised in terms of provision under sub-rule (4) of rule 3 of the
said rules and shall lapse on the day such service provider starts availing the
exemption under this notification;
(vii) where a taxable service provider provides one or more taxable services from one
or more premises, the exemption under this notification shall apply to the aggregate
value of all such taxable services and from all such premises and not separately for
each premises or each services; and
(viii) the aggregate value of taxable services rendered by a provider of taxable service
from one or more premises, does not exceed ten lakh rupees in the preceding financial
year.

(BJ "aggregate value" means the sum total of value of taxable services charged in the
first consecutive invoices issued during a financial year but does not include value
charged in invoices issued towards such services which are exempt from whole of
service tax leviable thereon under section 66B of the said Finance Act under any other
notification."

Examining the above legal prov1sons with the facts of the case, I find that the

appellants are eligible for the benefit of the said notification.

11. I find that the benefit of threshold exemption is available to the appeilant since

the total value of service provided during the Financial Year 2014-15 was

Rs.9,32,275/- which remained below to the threshold exemption limit of Rs.10 Lakhs

in terms of Notification No.33/2012-ST. The taxable value in F.Y. 2015-16 was

Rs. l 0,72,823/-, by extending the said benefit, they are eligible to avail basic

exemption limit in F.Y. 2015-16 and they are liable to pay Service Tax on the taxable

value ofRs.72,823/- for the period FY. 2015-16.

Page 7 of 8
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has been confinned and to be paid for the F.Y. 2015-16 under Section 73(1) of the

Finance Act, 1994 along with interest at applicable rate on the confirmed demand of

service tax under Section 75 of the Finance Act, 1994. Penalty of Rs. Rs.10,559/- is

imposed for non-payment of Service Tax under Section 78 of the Finance Act, 1994.

Penalty of Rs. 1,000/- is imposed for contravention ofprovision of the Section 77(1)

ofthe Finance Act, 1944.

14. <fl #aiarraf fr +& sfaa Rqzrt a4taa@ar star?]
The appeal filed by the appellant stands disposed of in above terms.

flc-l-llfclci/Attested:

#f
er +TR
3rfleaas (er4lea)
lft ugr ],au«Isla

By REGD/SPEED POST AID

To,
Mis Dipal Jyotindrakumar Upadhyay,
24/25, Eldingji Society, Near ST Work Shop,
Motipura, Himmatnagar, Gujarat-383001.

>1
rcia

3rrz1#a (37lea).:,

Dated: Z of1--- November, 2023

Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commisisoner, CGST & CEX, Mehsana Division, Gandhinagar

Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

/ Guard file.

6. PA File.
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